375.  THE LEGAL POSITION
[Before July 18,
As the removal of the £3 tax has given rise to the fear that it
makes the Indians affected by it prohibited immigrants and that,
therefore, their position becomes worse than before, it may be
worth while examining the true legal position. For, if it is a fact
that the removal makes them prohibited immigrants, the first clause
of Paragraph 2 of the letter2 from the Secretary for the Interior
addressed to Mr. Gandhi, providing for the issue of discharge
certificates to such Indians, does not, as The Natal Mercury says,
take them out of the category. That clause was inserted, not for
the purpose, as the Mercury would have us believe, of securing these
poor men's right of domicile. It was inserted simply to enable
the men to move about the Province without vexatious inquiries
from the Police and to free them from liability of arrest for being
without passes. Now the contention that has been made by the
Mercury is that, if the men do not pay the tax, they have to per-
form one of the other two conditions of their contract, namely, to
re-indenture or to repatriate themselves to India, and, if they do
not do either—so it is argued—they can be declared prohibited
immigrants in virtue of Section 30 of the Immigrants5 Regulation
Act of last year, which defines the term "domicile", declaring those
who may have entered the Union under terms of conditiona
residence prohibited immigrants. If the above contention wen
correct, those Indians who have not paid the tax for years code
all have been declared prohibited immigrants and driven out o:
the Province immediately after the passing of the Immigrants
Regulation Act. But no such thing was done. The contract
containing the conditions as to re-indenture or re-patriation an
made with the Immigration Trust Board, a private body. It is j
well-known maxim of law, that contracts which are opposed t<
public morals or are in restraint of personal liberty, are invalid
Therefore, the clause as to repatriation, being against publi
morals and in restraint of personal liberty, is invalid, and a specia
statute would be necessary to make them valid and effective ii
law. This is what the late Natal Government tried and failed 6
1	Evidently, this item was written before July 18 when Gandhiji left ft
England en route to India.
2	Ffefe Appendix XXVI.

